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Arising out of Order-In-Original No. AC/S.R./56/ST/KADl/2022-23 dated 25.01.2023

(s-) passed by the Assistant Commissioner, CGST, Division - Kadi, Gandhinagar

Commissionerate

f4a? mTtr#l qr / M/s Vijay Karshandas . Sadhu (Prop. M/s Keshar

('9) Name and Address of the Enginee_ring), B/28, Alaknanda $ociety, Kalyanpura
Appellant Road, Kadi, Mehsana, Gujarat-382715

l? rfa <r srf-sr?gr srials srramar?iazsstr a fr zrnffa Raat ·TT
srf@rm7t altsfta srzrar gatewr rear yga#mar&, #rf@ star h facegt rmar?

Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

Revision application to Government of India:

(1) a€tr 3gt gta sf2fr, 1994 Rt arr sraataarr mu mt@i aark galas err#t
sr-rt k rr re@n h siasfatrur sm4a seftRa, +rdnT, faital, us+a fe@+T,
tfl ifa, star trma,i +f, H&fact: 110001 #t Rtsat fez:

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan, Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid: -

(m) zfa ft if amasa aft zf cfi Iat f#ft ssr I IIT /z ch tat #a f@ft
osrtt tartsrttnrma gr af, znf#fl srsrtt qr swsra? az f@«ft #tar
a fa#tr nagrt a?t ftfar ahatur g& zt

In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to ~--~- e course
of processing of the goods in a warehouse or in storage wh or m a
warehouse. .
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("©") -irn %~~~<TT~~T # frl41fBct :i:rm "9"1:: <TT l=ITT1 # fafafttr green mal "9"1::

3gr«a grabRaza+Rtma?hagftug at7faaffaa 2t
In case of rebate of duty of excise on goods exported to any country or territory

outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India. ·

In case of goods exported outside India export to Nepal or Bhutan, without
payment qf duty.

('ef) 3Tfcli:i -3,4 lc{ii # -3,4 1aa gem eh rat ah Ru st zat#fzm Rt&?sir it <r
mu tu fr a qarf@m r4a, sf a arr 1TTfta" cf!"™ "9"1:: <TT qR ifm~ (rf 2) 1998

mu 109 err f7gr fz ·uz
Credit of any duty allowed to be utilized towards payment of excise duty on final

products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) ht ssraa gen (sf) fa lc(ffi, 2001 a fur 9 siafa [faffs qr ins-8 if "c{T
fail it, fazr 7fa n2 )fa flaRtm h sfla-gr qi sf srr ft t-at
4fat #r 5fa sear Pant star fey sh rr alar < #r er gff h siaifa arr 35-~ if
faafRa Rt amrarrqrh arrEl-6 ratRt 4fa fl2ftaft

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) Reanaerr sgt iaq ar um aras?z5aa ?tatst 20o/- Rtgar ft
au stsgt iaq vanrsnTgt at 1000/- RtRa ·par fts1

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involve~
is more than Rupees One Lac.

mm !{FP,~ -a,41 c{ii !{FPtraraaRhRu Ff@rah#faft:
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) aR segraa g«asfefr, 1944 Rt arT 35-4t/35-zh siasf:
Under Section 35B/ 35E of CEA, 1944 an appeal lies to:-

(2) aff a?baasag gar eh star Rt sfl, ft a +tr if mm ~. ~
s«qr<a grea qiatsRta nnf@2law (f@re2) Rt 4fen tr ff#r, z7«al& 'B" 2nd l=ITT1T,

cl§fllffi 'l=fcfii",~, PR~(i-11◄1(, ~~l-!c{l<S!lc{-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty fpena)Jy_j demand/
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respec:t:i~-:r·1h~~e form of
crossed bank draft in favour of Asstt. Registar of a branch O~,a!rlro'£\:;l.t~Jublic1$ :tl, .,r:;.:i .... ]'1!; ~~

el $" 4°
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sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

(3) fts a?rn&g zargit#st umrirgar?ats#@tmer sitara fu Rslr mr {ratsrfc
far sr Re@u sr as a gta gu sf fa far ut#f aa a Ru zrnR@fa sf#

nrrf@law #rvq zr{ta za #trar Rt v43afr star?1

In case of the order covers a number of order-in~Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) ·Tr1tr gr«a sf@fa 1970 zr ijtf@ ft~-1 h siafa faff flu jar 3ma
sear ur qrr?gr zrenf@fa Rf nf@lat aharr r@a Rtu vf@Ts6 .50 t?r cflT .-4 Ill 1<--14

gen Renz wargtr fez
One copy of application or O.I.O. as the case may be, and the order of the

adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) z st if@rt #Rt Riot# armi:rt # 3TI"'{ m eat zafqa fanwar ? itmm
qr«em, #ta agrai gtn vi tata zrlf7a rf@aw (at4ffafe) fa, 1982 Rf@a?
Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) fir gt«ea, a#tr 3q1a grcen vqaa sf7 ntznf@aw (fez) uh ufa sf@Rt aharr
it cfido44-li◄I (Demand) ~~ (Penalty) cflT 10% pf warmar sRaf 2l zraif#, sf@aar@w#
10~~t1 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

a{tr sura green sitaara ah siasfa, gR@agraer ft 1TTlT (Duty Demanded) I

(1) is (Section) 1 lD t~f.:tmft:cr~;
(2) far+Tahe #fez fr uf@rt;
(3) hr#z#fez frail #fr 6 hag«kuf

For an appeal to be filed before the CESTAT; 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to · be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) <sat ah 7fa zrfl n@nawrh arr szt gees errar green at aus f@a(f@a W 'c1T '4-lW ~ iTQ,"

gen 10% gnatr sil szthaau fa(fa gt aa awe#10%wtr Rt wrwaft?t
In view of above, an appeal against this order shall lie before the Tribunal on

payment of 10% of the duty demanded where duty or duty and p · ispute,
or penalty, where penalty alone is in dispute."
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F. No. GAPPL/COM/STP/1429/2023

fr sag / ORDER-IN-APPEAL
The present appeal has been filed by Mis Vijay Karshandas Sadhu (Prop.

MIs Keshar Engineering), B/28, Alaknanda Society, Kalyanpura Road, Kadi,

Mehsana, Gujarat-382715 (hereinafter referred to as the "appellant") against

Order-In-Original No. AC/S.R./56/ST/KADI/2022-23 dated 25.01.2023 [hereinafter

referred to as the "impugned order"] passed by the Assistant Commissioner, CGST,

Division: Kadi, Commissionerate: Gandhinagar [hereinafter referred to as the

"adjudicating authority"].

2. Briefly stated, the facts of the case are that the appellant was registered with

Income Tax Department having PAN No. BEUPS7784G. As per the information

received from the Income Tax department, it was observed that the total income

declared in Income Tax Retums/26AS was above the exemption limit of Service

Tax and Service Tax Registration was also not obtained by the appellant. In order to

further verification, letters dated 05.01.2021 & 07.09.2021 were issued to appellant

for submission of Balance Sheet, Profit & Loss Ale, Income Tax Returns, 26As &

Sales Ledger for FY. 2016-17 & 2017-18 (up to June-2017). The appellant vide

email dated 10.09.2021 submitted the documents. It was also observed by the

Service Tax authorities that as per 26AS, the appellant have received substantial

income under Section 194C of Income Tax Act, 1961 during the period F.Y. 2016

17 & 2017-18 (up to June-2017). It was also observed that the nature of services

provided by the appellant were covered under the definition of 'Service' as per

Section 65B(44) of the Finance Act, 1994 , and their services were not covered

under the 'Negative List' as per Section 66D of the Finance Act,1994. Further, their

services were not exempted vide the Mega Exemption Notification No.25/2012-S.T

dated 20.06.2012 (as amended). Hence, the services provided by the appellant

during the relevant period were considered taxable.

3. Accordingly, a Show Cause Notice vide F. No.

GEXCOM/SCN/ST/6845/2021-CGST-DIV-KADI-COMMRTE-GANDHINAGAR

dated 01.10.2021 was issued to the appellant, wherein it was proposed to:

,.► Demand and recover service tax amounting to Rs.6,81,420/- under the

proviso to Section 73 ( 1) of the Finance Act, 1994 along with Interest under

Section 75 ofthe Finance Act,1994; ~~~ripEo 48 ,".·e 2? ke»j
f \'~..:__,,, ..~ "' :Jl./'1Page 40 16 \, "MN.-ass
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5
F. No. GAPPL/COM/STP/1429/2023

► Impose penalty under Section 70, 77, and 78 of the Finance Act, 1994;

4. The said Show Cause Notice was adjudicated vide the impugned order

wherein:

)> Demand for Rs. 6,81,271/- was confirmed under Section 73(1) of the Finance

Act, 1994 along with the interest under Section 75 of the Finance Act, 1994

and drop the demand of Rs.150/-.

}> Penalty amounting to Rs. 6,81,271/- was imposed under Section 78 of the

Finance Act, 1994 alongwith option for reduced penalty under proviso to

clause (ii);
► Penalty of Rs.20,000/- was imposed under Section 70 of the· Finance Act,

1994 for non-filing of each ST-3 returns for the period from F. Y. 2016-17 to

F. Y. 2017-18 (upto June-2017);

5. Being aggrieved with the impugned order passed by the adjudicating

authority, the appellant have preferred the present appeal on following grounds:

► The appellant was running business of doing job work of engineering on

goods (Raw Materials) supplied by principal manufacturer viz Mis Parle

Elizabeth Tools Private Limited and earned labour income amounting to Rs.

38,05,610/- during .the F.Y. 2016-17 and Rs. 7,37,190/- the F.Y. 2017-18

(upto June-2017). They has filed Income Tax return for the F.Y. 2016-17

declaring sales of service ofRs. 38,05,610/-.

► The appellant has stated that he is carrying job work for engineering goods

and his taxable turnover for the relevant financial year is below threshold

exemption limit as envisaged under Notification No. 08/2008-ST dated

01.03.2008.. Appellant also stated that during the F.Y. 2016-17, he has

purchased/consumed materials to the extent of Rs. 27,44,000/- to provide

services of Rs. 38,05,610/- which reveals the fact that value addition is to the

extent ofRs.6,15,689/-only.

► Adjudicating Authority has then issued Show Cause cum demand Notice

dated 01.10.2021 and in response to the said SCN Appellant has submitted

detailed reply dated 25.10.2021 objecting the· SCN and also raised various

Page 5 of 16
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6
F. No. GAPPL/COM/STP/1429/2023

the customer. We are mainly doing manufacturing job work of engineering

goods. During the period 2016-17 and 2017-18 up to 30/06/2017, we have

done manufacturing job work of on semi-finished goods of M/s. Parle

Elizabeth Tools Pvt. Ltd., Sanand, Ahmedabad - 382110 (hereinafter referred

as Principal Manufacturer) who is holding registration under the provisions

of Central Excise Act with ECC No. AAECP7357AEM003. registered with

Range III, Division -III, Sanand.
► It was further submitted that the inputs required for carrying out job work

were provided by the Principal as provided under Rule 4(5)(a) of the Cenvat

Credit Rules, 2001. The sample copy of the challan No. 000298 dated

12/08/2016 was also submitted for record and perusal. Thereafter, Appellant

had submitted scan copy of all the Challan. Taxpayer has carried out job

work process on the inputs supplied by the Principal Manufacturer. After

carrying out job work process, the finished products were sent back to the

Principal under our gate pass/delivery Challan.
► The appellant also submitted that as provided under the Mega exemption

notification No. 25/2012 dated 20/06/2012 in Sr. No. 30 carrying out an

intermediate production process as job work in relation to any goods on

which appropriate duty is payable by the principal manufacturer is exempted

from payment of service tax.
► The adjudicating authority has not rejected the contentions of the taxpayer

nor the documents produced namely Gate · Pass/Challan of Principal

Manufacturer issued under Rule 4(5)(a) of the Cenvat Credit Rules, 2001

which establishes the fact that Appellant was doing the jobwork on the inputs

supplied by Principal Manufacturer who is registered under Excise Laws and

who is liable to pay the appropriate duties. On demand by Adjudicating

Authority, Appellant has submitted unsigned copies ofthe Invoices raised for

labour work as samples to show how the invoices were raised for labour

work ·done. Appellant has printed the copies of the Invoices from

ERP/Accounting Software when demanded by Adjudicating Authority and

ERP/Software has by mistake printed details of GSTIN in the format.

Adjudicating Authority has erred in understanding the fact that the Appellant

has submitted unsigned copies of all unsigned copies of invoices as PDF as

generated by Accounting Software as samples of format only and without

understanding in proper perspective alleged th~~-1::.,
4
• ellant. had issued. ./4!:'.r_r)·~~·f s
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F. No. GAPPL/COM/STP/1429/2023

retail invoice for supply which is also made on a later stage as evident from

the retail invoices submitted by the Appellant.

>> Adjudicating Authority also confinned and accepted fact that the noticee also

submitted the copy of Challan issued by Mis Parle Elizabeth Tools Pvt. Ltd

in which it is mentioned that the semi finished goods were sent to the noticee

firm for job work and returned back however has raised issue that the same is

not matching with the retail invoice submitted by the noticee. It is surprising

that Adjudicating Authority has casually alleged that the Copy of Challan and

Retail Invoices are not matching without specifying how they are different.

Adjudicating Authority further raised the issue that Appellant did not produce

copy of undertaking in support of their claim which would have been

submitted by the Principal Manufacturer to the Assistant Commissioner of

Central Excise division having jurisdiction over the factory of job worker in

case of job work processing in relation to manufacturing of excisable goods

as envisaged under Notification No. 214/86-CE dated 25.03.1986 as

amended. It is usefully be noted that the Adjudicating Authority has never

demanded the same from us.
► Adjudicating Authority irrelevantly alleged in Para 21 of Order in Original

that in the instant case, I find that Appellant · have submitted contradictory

submissions during verification and after issuance of show cause notice. It is

very strange that Adjudicating Authority has without applying mind alleged

that contradictory submissions were made by Appellant. The noticee also

submitted fabricated documents to substantiate their claim. Therefore, I am of

the opinion that earlier submissions made by the Noticee while filing of the

Income Tax Return is to be taken into consideration and accordingly service

tax demand made by show cause notice dated 01.10.2021 is proper and liable

to be confinned.
► The erstwhile figure of "Sales/ Receipts from Service" of Rs. 38,05,610/-&

Rs. 7,37,190/- for FY. 2016-17 and 2017-18 respectively on basis of which

the entire demand order has been raised by the Adjudicating Officer is

unsupported by any figures in the ITR filed by the appellant or the 26AS of

the appellant for the concerned F.Y. 2016-17 &F.Y. 2017-18.

► Adjudicating Authority has not furnished analysis done by CBDT to taxpayer

to prepare defence for rebuttal of the said information, because your office is

under duty to furnish the information relied~~~11-1~~?\mnce of SCN as
·;s •.-r ~,.. - ~.Je gs ' '. ±p is» •
r is "} asr. t, t- z.,#.{ #re
5e\_! '«
\
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8
F. No. GAPPL/COM/STP/1429/2023

per clause 13 of the Master Circular which is binding on the field formation

staff and also necessary to give an opportunity to rebut third party material

relied in terms of doctrine of natural justice.

► Adjudicating Authority has tried to justify issuance of SCN on the ground of

contraventions of provisions of Finance Act, 1994 and Service Tax Rule,

1994 on illusory grounds because your office has no cogent and tenable

materials/information to take benefits of extended period of five years to

issue SCN. In absence of cogent information, you are raising allegations on

assumptions and presumptions which are not tenable under any law.

► SCN is baned by limitation. The said section lays down a time limit of 30

months from the relevant date. The relevant date is separately provided under

section 73(6) as the date when the return was due· to be filed.

)» The appellant's 26AS for the referenced F.Y. 2016-17 clearly indicates that

payments have been made/ credited to the assessee on account of job work

income from Parle Elizabeth Tools Pvt Ltd. on the basis of which proceeding

was based however· Adjudicating Authority has rejected the fact that

Appellant has done job work of Parle Elizabeth Tools Pvt. Ltd and acted

casually and arbitrarily.
► Adjudicating Authority has raised demand denying the exemption under

Mega Exemption on the basis of irrelevant Notification No. 214/86-CE dated

25.03.1986 which is applicable for claiming exemption in Central Excise

laws.
>> Adjudicating Authority has wrongly denied exemption granted by Entry No.

30 of Mega exemption notification No. 25/2012 dated 20/06/2012 for

carrying out an intermediate production process as job work in relation to any

goods on which appropriate duty is payable by the principal manufacturer is

exempted from payment of service tax on illogical and irrelevant and

arbitrary grounds as the said exemption is unconditional.

► Therefore, the order of the Adjudicating Authority/proper officer in

confirming and imposing tax on the said supply is bad in law and contrary to

the facts of the case.
► The Adjudicating Authority has thus erred in confirming and imposing

interest u/s 75 and penalty u/s 77 & 78 of the Finance Act, 1994.

► The order of the Adjudicating Authority is bad in · .. . njustified and

against the principles of natural justice.
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F. No. GAPPL/COM/STP/1429/2023

i

6. Personal hearing in the case was held on 22.09.2023. Shri Piyush Patel,

Chartered Accountant, appeared for hearing as authorized representative of the

appellant. He reiterated the submissions made in their appeal memorandum and

submitted an additional written submission during the _course of hearing. He further

stated that the appellant providedjobwork of machining on the lathe machine. The

materials for job work provided by the principals, were returned after doing the job

work. Since the liability to pay excise duty was on the principals, the appellant was

not liable to pay any duty. However, the adjudicating authority in the impugned

order has confirmed demand of service tax stating non-compliance of the

procedures under Excise Act by the principals. The appellant has submitted that in

case exemption for job _work under the Excise Act is not applicable, the activity

undertaken by the appellant amounts to manufacture and therefore, subject to

service tax. In view of the above, whether it is considered as job work or not, the

question of liability to service tax does not arise. Therefore, he requested to set

aside the impugned order.

6.1 Personal hearing was again held on 20.10.2023 due to change of Appellate

Authority. Shri Piyush Patel, Chartered Accountant and the appellant appeared for

personal hearing. He reiterated the contents of the written submission and

requested to allow their appeal.

7. Subsequently, the appellant submitted additional written submission dated

22.09.2023 & 20.10.2023 during the course of hearing, wherein they inter alia

submitted the following grounds :

► Adjudicating Authority has tried to justify issuance of SCN on the ground of

contraventions of provisions of Finance Act, 1994 and Service Tax Rule,

1994 on illusory grounds because your office has no cogent and tenable

materials/information to take benefits of extended period of five years to

issue SCN. In absence of cogent information, you are raising allegations on

assumptions and presumptions which are not tenable under any law.

► SCN is barred by limitation. The said section lays down a time limit of 30

months from the relevant date. The relevant date is separately provided

under section 73 (6) as the date when the return was due to be filed.

► Fmther, they submitted that even if for argument's sake· it is held that section
adI •

73(1) is applicable by any stroke of luck then toi-'/ · · · is ban-ed by

E,
~-Page 9 of 16
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F. No. GAPPL/COM/STP/1429/2023

limitation. The said section lays down a time limit of 30 months from the

relevant date. The relevant date is separately provided under section 73(6) as

the date when the return was due to be filed. Therefore, for the period FY

2015-16 to June 2017 the 30 months time period relevant date has expired

before the said SCN have been served on the persons concerned.

FY 2016-17 Quarterly due date (relevant 30 months from due date (30
date) months from relevant date)

Q 1- April to June 5)6Of July, 2016 5/ 6" of December 2018'
Q2-July to September 5J 6" of October, 2016 5/ 6" of March, 2019

Q3 - October to December 5"1 6" of January, 2017 5) " of June, 2019

Q4-January to March 31March, 2017 31September, 2019

► The officers have issued the SCNs apparently on the basis of an extended

period of 5 years from the relevant date. However, the said extended period

of 5 years is applicable only in following situations:

(I) Fraud

(II) Collusion

(III) Misstatement

(IV) Concealing information with the wilful intent to defraud revenue

(V) Not following any provisions of law.

> It is seen that the said SCN are strangely silent on any instance or details

citing any of the above elements. The SCN merely cite the relevant

provision of law but the fact of instance is totally absent. They relied up on

the following judgments ofHon'ble Apex Court in the case ofMis. Cosmic

Dye chemical Vs Collector of Cen. Excise, Bombay [1995 (75) E.L.T. 721

(S.C.).
► The adjudicating authority has raised demand denying the exemption under

Mega Exemption on the basis of irrelevant Notification No. 214/86-CE

dated 25.03.1986 which is applicable for claiming exemption in Central

Excise laws. Alternatively, Adjudicating Authority should have initiated

proceeding for levy ofExcise Duty.

► The appellant submitted that Adjudicating Authority has not applied mind

while denying exemption provided under Mega Exemption (Entry No. 30 of

Mega exemption notification No. 25/2012) because the Notification No.

214/86-CE dated 25.03.1986 is for granting exemptionf@«Igb worker froma, ",
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levy of Excise. For the sake of argument if it is the duty of Principal to file

declaration and he has not filed then consequences would be that Excise

duty will be payable by Job Worker because he will be considered as

manufacturer. Then how the adjudicating authority can raise the demand of

Service Tax? They should initiate proceeding to levy Excise Duty on

manufacturing activities because the said Notification imposes liability of

Excise Duty on failure of principal to file Declaration. They relied upon the

various judgements ofHon'ble Courts & Tribunal :

Kartar Rolling Mills vs CCE,

o Thermax Babcock & Wilcox Ltd. vs CCE Pune I 14 [2018 (3 64) ELT

945 (Tri-LB),

► Adjudicating Authority has wrongly denied exemption granted by Entry No.

30 of Mega exemption notification No. 25/2012 dated 20/06/2012 for

carrying out an intermediate production process as job work in relation to

any goods on which appropriate duty is payable by the principal

· manufacturer is exempted from payment of service tax on illogical and

irrelevant and arbitrary grounds as the said exemption is unconditional.

► As provided under the Mega exemption notification No. 25/2012 dated

20/06/2012 in Sr. No. 30 carrying out an intermediate production process as

job work in relation to any goods on which appropriate duty is payable by

the principal manufacturer is exempted from payment of service tax.

► They submitted that Sr. No. 30C of Mega Exemption clearly indicates that

Carrying out an intermediate, production process as job work in relation to

any goods on which appropriate duty is payable by the manufacturer then

services of Job Worker is exempt. Adjudicating Authority has not disputed

the fact that appropriate duty is not payable by the Principal Manufacturer

nor stated that duty is not paid by the principal manufacturer. Appellant has

not violated any terms and conditions of Notification of Mega Exemption

nor the Adjudicating Authority has averred any where about any violation.

► Adjudicating Authority has not rejected the contentions of the taxpayer nor

the documents produced namely Gate Pass/Challan of Principal

Manufacturer issued under Rule 4(5)(a) of the Cenvat Credit Rules, 2001

which establishes the fact that Appellant was doing the jobwork on the

inputs supplied by Principal Manufacturer whOP'"i-s;re istered under Excise
d>&, · ·IE; o ·E Rus.> #ee1ors «.";j
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Laws and who is liable to pay the appropriate duties. Adjudicating Authority

also confirmed and accepted fact that the noticee also submitted the copy of

Challan . issued by Mis Parle Elizabeth Tools Pvt. Ltd in which it is

mentioned that the semi finished goods were sent to the noticee firm for job

work and returned back however has raised issue that the same is not

matching with the retail invoice submitted by the noticee. It is surprising that

Adjudicating Authority has casually alleged that the Copy of Challan and

Retail Invoices are not matching without specifying how they are different.

Adjudicating Authority further raised the issue that Appellant did not

produce copy of undertaking in support of their claim which would have

been submitted by the Principal Manufacturer to the Assistant Commissioner

of Central Excise division having jurisdiction over the factory of job worker

in case of job work processing in relation to manufacturing of excisable

goods as envisaged under Notification No. 214/86-CE dated 25.03.1986 as

amended. It is usefully be noted that the Adjudicating Authority has never

demanded the same from us.

► Adjudicating Authority has acted casually without clarity, they should

decide either way whether they want to treat services rendered by Appellant

as manufacturing activity while considering violation of terms and condition

as regarding filing of declaration as mandated by Notification No. 214/86

CE dated 25.03.1986 then how they can raise demand of Service Tax.

Alte1natively if they want to consider the service rendered is of Job Work

then if Appellant has complied with the terms and conditions envisaged in

EntryNo. 30 ofMega exemption notification No. 25/2012 dated 20/06/2012,

then there is no good for denying exemption under Mega Exemption

Notification. Adjudicating Authority has no where stated that the Appellant

has not complied with the terms and conditions envisaged in Entry No. 30 of

Mega exemption notification No. 25/2012 dated 20/06/2012.

► The Adjudicating Authority has in Para 19 of the OIO stated analysis to

support reasoning to reach the conclusion to confirm the levy of Service Tax

as per SCN. As observed by Adjudicating officer that the Noticee has made

contradictory submissions during Third party Verification stage and during

the submissions of reply after issuance of SCN. Noticee has submitted at the

time of verification stage that the firm is engaged in carrying our job work

for engineering goods on small scale and thei!i11[ti.1:<J&:er:(c·o~ll financial year·e" "a<
(;

~9 b ~~
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is below the exemption limit of Rs. 10 lakhs. Noticee has also given break

up of material purchase and labour expenses in their reply whereas in reply

to SCN the Noticee has submitted that he is engaged in carrying out job

work service on the goods supplied by the Principal Manufacturer i.e. Mis

Parle Elizabeth Tools Pvt. Ltd.. (C. Ex. Reg No. AAECP7357AEM003).

The Noticee further submitted that the inputs required for carrying out job

work were provided by the Principal Manufacturer as provide under Cenvat

Credit Rules, 2001 and also submitted copy of Challan in this regard. In Para

20 of the OIO, Adjudicating Authority has observed that the Noticee also

provided the copy of Challan issued by Mis Parle Elizabeth Tools Pvt. Ltd in

which it is mentioned that the semi finished goods were sent to the Noticee

firm for the job work and returned back but the same is not matching with

the retail invoices submitted by the noticee. Adjudicating Authority has

further observed that noticee did not produce copy of undertaking in support

of their claim which would had been submitted by the Principal

manufacturer to office having jurisdiction over the factory of job worker as

envisaged under Notification No. 214/86-CE dated 25.03.1986.

► On the basis of analysis stated above, the Adjudicating Authority has

observed in Para 21 of OIO that noticee has submitted contradictory

submissions during verification and after issuance of SCN and therefore

adjudicating officer is of opinion that the earlier submissions made by the

Noticee while filing of Income Tax return is to be taken into consideration.

Thus, the Adjudicating Authority has rejected the submissions given in

response to the SCN regarding Job Work done on behalf of principal

manufacturer and accepted submissions made during verification stage about

Income tax Return wherein by mistake Noticee has shown Sale of Service

during FY. 2016-17 amounting to Rs. 38,05,610/-.

► Our submissions is that if the Adjudicating Authority has accepted our

earlier submission regarding Income Tax Return wherein breakup of

material consumed and labour expenses given is accepted then the said

submissions must be accepted in toto. Adjudicating Authority can not accept

submissions partially that means Adjudicating Authority is considering sale

of service as declared in Return of Income and not considering facts

regarding material consumed. They had given In99pg%,#@details at that

time also and they are enclosing herewith the~~,~?' "'~~~e:(T),x Retmn for
tr; ., ,t . ~-· l:t•. t
~
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your Office's perusal and record. Income Tax return shows sale of Service

amounting to Rs. 38,05,610/ as against that Purchases or Material consumed

declared in the same Return amounting to Rs.33,59,689/- that means Service

Component is to the extent of Rs.4,45,921/- (Rs.38,05,610/- less Rs.

33,59,689/-). In this case also the value of Services is less than threshold

limit of Rs. 10 lakhs. The Adjudicating Authority has not acted fairly and

unbiased and acted injudiciously. He/she has considered the submissions

partially to the detriment ofnoticee which is not tenable at law.

> They further submitted. that if Adjudicating Authority has accepted the

submissions made in response to SCN regarding Job Work made on behalf

of Principal Manufacturer which are in fact true and which he/she should

accept because Gate Pass/Delivery Challan as per Cenvat Credit Rules are

all on record issued by the Principal Manufacturer and Adjudicating

Authority has not disputed the same but has not accepted this submissions

because Noticee could not produce copy of undertaking in support of their

claim which would had been submitted by the Principal manufacturer to the

Central excise Division Office having jurisdiction over the factory of job

worker as envisaged under Notification No. 214/86-CE dated 25.03.1986.

Our submissions regarding non production of such undertaking are given in

earlier Paras.
► Adjudicating Authority has while calculating Service Tax on value of

Services amounting to Rs. 3805610/ during FY 2016-17 has not considered

threshold exemption of Rs. 10 lakhs vide Notification No 8/2008.

8. I have carefully gone through the facts of the case, submissions made in the

Appeal Memorandum, oral submissions made during the personal hearing,

additional written submissions and materials available on records. The issue before

me for decision is whether the impugned order passed by the adjudicating

authority, in the facts and circumstances of the case, confirming the demand

against the appellant alongwith interest and penalty is legal and proper. The

demand pertains to the period F. Y. 2016-17 to F. Y. 2017-18 (upto June-2017).

9. Upon verification of the documents submitted by the appellant, I find that

during the period F. Y. 2016-17 to F. Y. 2017-18 (upto June-2017), they were

engaged in the activity of Job Work of engineering o . eir principal

Page 14 of 16
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manufacturer viz. Mis Parle Elizabeth Tools Private Limited. Copies of

Challan/Gate Pass issued by their principal manufacturer under Rule 4(5)(a) of the

Cenvat Credit Rules, 2001 for movement of inouts or partially processed goods

from once factory to another factory for further processing/operations submitted by

them establish the fact that they are engaged in the activity of 'Job Work' and

finished goods were returned to their principal manufacturer. Further, as per the

Form 26AS for the F. Y. 2016-17 to F. Y. 2017-18 (0pt0 June-2017), it is also

evident that the amount of Rs.38,05,610/- & Rs.7,36,190/- had been credited under

Section 194C of the Income Tax Act, 1961 by their principal manufacturer viz.

Mis Parle Elizabeth Tools Private Limited only. These documents also establish

the fact that they are engaged in the activity of'Job Work'.

9 .1 As contended by the appellant, I also find that in terms of provision of 3 0(C)

of Mega Exemption Notification No. 25/2012-Service Tax dated 20" June, 2012,

the activity of 'Job Work' is exempted from Service Tax. Relevant portion of the

said notification is reproduced below :
Government of India
Ministry of Finance

(Department of Revenue)
Notification No. 25/2012-Service Tax

New Delhi , the20 th June, 2012

G.S.R.....(E).- In exercise of the powers conferred by sub-section (1) of section 93 of the
Finance Act, 1994 (32 of 1994) (hereinafter referred to as the said Act) and in supersession of
notification number 12/2012- Service Tax, dated the 17th March, 2012, published in the Gazette
of India, Extraordinary, Part II, Section 3, Sub-section (i) vide number G.S.R. 210 (E), dated the
17 th March, 2012, the Central Government, being satisfied that it is necessary in the public
interest so to do, hereby exempts the following taxable services from the whole of the service tax
leviable thereon under section 66B of the said Act, namely:-

30. Carrying out an intermediate production process as job work in relation to 
(a) .
(b) .
(c) any goods on which appropriate duty is payable by the principal manufacturer; or

9.2 Considering the above legal provisions with the facts of the case, I find that

the activity of 'Job Work' carried out by the appellant during the period F. Y.

2016-17 to F. Y. 2017-18 (upto June-2017) stands covered under the provision of

30(C) ofMega Exemption Notification No. 25/2012-Service Tax dated 20" June,

2012, and the activity of'Job Work' is not liable for payment of Service Tax.
%<is «.'°.'s.·, 3
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10. In view of above discussions, I am of the considered view that the 'Job

Work' activity amounting to Rs.38,05,610/- & Rs.7,36,190/- done by the appellant

during the period F. Y. 2016-17 & F. Y. 2017-18 (pto June-2017) respectively is

not to be considered as a taxable value under Service Tax. Therefore, the demand

of Service Tax amounting to Rs.6,81,271/- confirmed vide the impugned order

fails to sustain on merits. As the demand of service tax fails to sustain, question of

interest and penalty does not arise.

11. Accordingly, the impugned order is set aside and the appeal filed by the

appellant is allowed.

The appeal filed by the appellant stands disposed off in above terms.
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To,
Mis Vijay Karshandas Sadhu
(Prop. Mis Keshar Engineering),
B/28, Alaknanda Society,
Kalyanpura Road, Kadi,
Mehsana, Gujarat-382715.

Copy to: 

1. The Principal ChiefCommissioner, CGST & C.Ex., Ahmedabad Zone.
2. The Principal Commissioner, CGST & C.Ex., Commissionerate: Gandhinagar.
3. The Deputy/Assistant Commissioner, CGST & C.Ex., Division-Kadi,

Commissionerate: Gandhinagar.
4. The Superintendent (System), CGST, Appeals, Ahmedabad. (for uploading the

OIA).
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6. P.A. File.
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